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By reading this article and answering the accompanying test questions, you can earn one MCLE credit. 
To apply for the credit, please follow the instructions on the test answer form on page 19.
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Lauren J. Peterson is an associate employment law attorney at the fi rm of Chaleff Rehwald in Woodland Hills. 
She advocates for caregivers working in RCFEs and private homes and can be reached at lauren@cr.legal.

  AREGIVERS WORKING IN RESIDENTIAL CARE
  facilities for the elderly (RCFEs) provide an important
  service to elderly individuals and their families. 
Providing adequate care in a facility setting, where there are 
usually multiple residents with serious health conditions, is a 
demanding job.
 RCFE caregivers assist residents with activities that able-
bodied individuals may take for granted, such as brushing 
teeth, using the restroom, changing clothes, and eating. To 
meet the residents’ needs, caregivers often work long hours, 
sometimes up to 24 hours a day, but in spite of the valuable 
services that facility caregivers provide, many facility owners 
grossly underpay their workers.1

 Wage theft in any industry is an important social concern. 
In the residential care industry, this concern extends beyond 
simple enforcement of wage and hour laws. Insuring that 
caregivers are properly compensated and not overworked is 
essential to preserve their ability to provide the best possible 
care.
 California law protects caregivers working in RCFEs from 
wage theft. RCFE caregivers are entitled to minimum wage 
and overtime compensation as well as meal and rest breaks. 
A failure to pay RCFE caregivers according to California 
law may result in substantial liability for RCFE employers, 
who are subject to harsh penalties,2 fi nes and even criminal 
prosecution.3

Caregivers Are Entitled to Minimum Wage, Overtime 
and Double Time Compensation
All caregivers working in RCFEs are entitled to minimum wage 
and most are also entitled to overtime compensation pursuant 
to Industrial Welfare Commission Wage Order 5-2001.4 
Although the Industrial Welfare Commission was defunded in 
2004, its Wage Orders are still in effect.5

 Wage Order 5 applies to the public housekeeping 
industry, which is defi ned to include “rest homes, homes for 
the aged, and similar establishments offering board or lodging 
in addition to medical, surgical, nursing, convalescent, aged, 
or child care.”6 Caregivers working in private homes, however, 
are subject to Wage Order 15 and California’s Domestic 
Worker Bill of Rights.7

 Wage Order 5 is explicit that “every employer shall pay to 
each employee wages not less than minimum wage.”8 There 
is no legally recognized exemption to this minimum wage 
mandate for caregivers working in RCFEs.
 With some exceptions, caregivers working in RCFEs 
must be paid overtime compensation for all hours worked 

in excess of eight per day or 40 per week, and double time 
compensation for all hours worked in excess of 12 per day.9 
One exemption from this requirement applies to “personal 
attendants” employed by non-profi t organizations. To be 
exempt, a personal attendant’s primary duties must be 
to “supervise, feed or dress a …person who by reason of 
advanced age, physical disability or mental defi ciency needs 
supervision.”10

 Although most facility caregivers meet these 
requirements, Wage Order 5 expressly limits this exemption 
to employees working for non-profi ts.11 Caregivers working 
at for-profi t RCFEs cannot qualify as personal attendants and 
must be paid according to California’s overtime rules.
 Wage Order 5 also contains special overtime rules for 
resident managers of RCFEs who work 40 or fewer hours 
in a workweek, except on an emergency basis.12 However, 
the resident manager rules only eliminate the daily overtime 
requirement, meaning that legitimate resident managers must 
be paid overtime for all hours worked in excess of 40 in a 
week.13

 Caregivers working in RCFEs who do not qualify for 
the exemptions described in Wage Order 5 must be paid 
overtime and double time compensation for all applicable 
hours worked. Many RCFE employers pay caregivers a salary, 
regardless of the actual number of hours worked. However, 
paying an employee in any industry a salary does not 
automatically exempt that employee from minimum wage or 
overtime. Many times the salary paid is far less than the legally 
required minimum wage.
 Moreover, paying a non-exempt employee a salary 
only compensates that employee for non-overtime hours, 
notwithstanding a private agreement to the contrary.14 As 
such, paying a salary to a non-exempt RCFE caregiver who 
works more than eight hours a day or 40 hours a week that 
caregiver has not been paid anything for hours worked in 
excess of eight a day or 40 per week. This is true even if the 
agreed upon salary equals or is greater than the minimum 
wage and overtime wage for all hours worked.
 For example, Tony is a live-in caregiver who works in 
a for-profi t RCFE. Tony receives $100 each day regardless 
of the quality or quantity of work performed. He lives in the 
facility and is required to be physically present 24 hours every 
day, Monday through Friday. The $100 daily rate is a salary 
because it is a “fi xed rate of pay as distinguished from an 
hourly wage.”15 In this situation, Tony’s salary equates to 
about $4.17 per hour for 24 hours of work, far less than the 
California minimum wage.16 Further, because that salary does 
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not compensate Tony for any overtime hours worked, Tony 
receives no compensation for 16 hours of work each day.
 Of the 16 hours Tony works without compensation each 
work day, four of those hours must be paid at the overtime 
rate, which is one and one-half times Tony’s regular rate of 
pay.17 The other 12 unpaid hours must be paid at Tony’s 
double time rate, which is two times Tony’s regular rate of 
pay.18

 This leads to the question of how to calculate a non-
exempt employee’s regular rate of pay when the employee 
receives a daily salary. When an employee receives a salary, 
the regular rate of pay is calculated pursuant to Labor Code 
§515(d)(1), which states, “[f]or the purpose of computing 
the overtime rate of compensation required to be paid to a 
nonexempt full-time salaried employee, the employee’s regular 
hourly rate shall be 1/40th of the employee’s weekly salary.”19

 In Tony’s case, his weekly salary is calculated by 
multiplying $100 per day by fi ve days worked a week. The 
result is a weekly salary of $500, which is then divided by 40 
hours, to get Tony’s regular rate of $12.50 per hour. Tony’s 
overtime rate is $18.75 per hour and his double time rate is 
$25 per hour.
 So, if Tony works 24 hours each weekday, he is entitled to 
a total of $75 each workday in unpaid overtime–four overtime 
hours x $18.75 per hour. Additionally, Tony’s employer owes 
him double time compensation for 12 double time hours, 
payable at the double time rate of $25 per hour. Based on 
these numbers, Tony’s employer would have underpaid Tony a 
total of $375 each day worked. This amounts to $1,875 owed 
each week–$375 x 5 days worked a week–and $97,500 
owed in unpaid wages each year, or $1,875 x 52 weeks a 
year.
 The above example demonstrates the staggering 
liability that results when RCFE employers improperly pay an 
RCFE caregiver a daily salary. With some exceptions, RCFE 
caregivers must also be provided uninterrupted meal and rest 
breaks each workday.20 If proper meal and rest breaks are 
not provided, the RCFE employer must pay the employee one 
hour of pay at the employee’s regular rate of pay for up to one 
meal and one rest break missed a day.21

 In addition to the unpaid wages owed, caregivers are 
entitled to interest on all amounts due, with employers also 
liable for attorneys’ fees and costs in enforcing the claims 
pursuant to Labor Code §1194, as well as the additional 
penalties discussed below.22

Independent Contractor Myth
California’s minimum wage and overtime laws only apply to 
employees, not independent contractors. To skirt these laws, 
and sometimes for other reasons, RCFE employers often 
misclassify caregivers as independent contractors, with the 
state frequently imposing monetary penalties on employers 
who do so.23
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pay stubs that comply with the numerous requirements of that 
statute.45 However, neither of these remedies are available 
if the RCFE caregiver proceeds through the California Labor 
Commissioner.
 From a business perspective, because of the substantial 
risks RCFE employers face in defending wage theft actions, 
it is generally more expensive for employers to violate wage 
and hour laws than it is to pay workers required overtime and 
minimum wages. More importantly, RCFE employers must 
ensure that RCFE caregivers are properly compensated for 
their hard work so that they can provide the best possible care 
in residential facilities.
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is whether the hirer can discharge the worker without cause, 
because the power of the principal to terminate the services 
of the agent gives him the means of controlling the agent’s 
activities.”35

 RCFE employers also control their caregivers’ work hours 
because they are required to ensure 24-hour supervision of the 
residents in their care.36

 The bottom line is that Title 22 and the Health and Safety 
Code require the RCFE licensee to maintain a high level of 
control over their caregivers that makes it virtually impossible for 
RCFE employers to classify their caregivers as true independent 
contractors under any standard.
 Additionally, the mere fact that an employer issues the 
caregiver an IRS 1099 form rather than a W-2 form is not, in 
and of itself, determinative of independent contractor status.37

 In some instances, RFCE owners hire undocumented 
workers and argue that undocumented status precludes 
employment status. That position is simply incorrect. California 
Labor Code §1171.5 prohibits RCFE employers from using 
a caregiver’s immigration status as a defense to claims for 
unpaid wages. In enacting §1171.5, the California legislature 
made a clear statement: “All protections, rights, and remedies 
available under state law, except any reinstatement remedy 
prohibited by federal law, are available to all individuals 
regardless of immigration status who have applied for 
employment, or who are or who have been employed, in this 
state.”38 In effect, all employees in California are entitled to 
protection from wage theft, regardless of their immigration 
status.

Enforcement of Wage Theft Claims
RCFE caregivers who have been the victims of wage theft 
may enforce their right to unpaid wages either by fi ling a claim 
with the California Labor Commissioner’s offi ce or by fi ling 
a lawsuit. In either venue, an RCFE caregiver can seek to 
recover all unpaid wages, as well as premiums for meal and 
rest period violations.39 The RCFE caregiver is also entitled to 
interest on all amounts due.40

 Additionally, victims of wage theft who have been 
terminated or resigned from their employment may be entitled 
to a waiting time penalty pursuant to Labor Code §203 for the 
employer’s willful failure to pay all wages due at the time the 
caregiver’s employment ended.41 This penalty is calculated at 
the caregivers’ daily rate of pay, for up to thirty days.42

 Further, if an RCFE caregiver has not been paid at least 
minimum wage for all hours worked, the caregiver may be 
entitled to liquidated damages in an amount equal to all 
minimum wages owed pursuant to Labor Code §1194.2, plus 
interest.43

 If an RCFE caregiver elects to fi le a lawsuit, he or she is 
also entitled to recover attorneys’ fees and costs44 and may 
seek additional penalties pursuant to Labor Code §226 in an 
amount up to $4,000 if the RCFE employer has failed to provide 
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